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COURT ORGANIZATION FOR A METROPOLITAN 

DISTRICT 1 

HERBERT HARLEY 

Chicago 

The idea of a unified and responsible court for a metropolitan 
district must not be looked upon as a competitor of the idea of a 
unified state court system ; it is instead an elaboration of the state 
system intended to meet extraordinary conditions. The needs 
and conditions of administration in the great modern city are so 
different from those in rural districts that a system of courts 
applicable to a State which is wholly rural must necessarily be 
elaborated to adapt it to a State which has such a metropolitan 
center. In many cities the present situation is so desperate that 
it is plausible to hold that reorganization will come first in those 
cities and later in the States in which they are located. 

In either case there will be no serious difficulty in adjusting 
the local court to the state system. And though we speak of it 
as a local court it is of course but the local agency for the exer- 
cise of a state function. The large city usually has suburbs which 
should not be excluded from the benefits of reorganization. 
The metropolitan judicial district may then be presumed to in- 
clude the city, its suburbs, and such other territory as may be 
conveniently administered from the local center. In most in- 
stances this would mean the county in which the large city is 
located. 

It is not clear how large a population is required to rate in our 
formula as a metropolitan district. A county containing 100,000 
people with a total of five or six judges, exclusive of lay magis- 
trates, could doubtless be well administered under the general 
state system. One twice as populous would put too great a 

1 A paper read at the eleventh annual meeting of the American Political 
Science Association. 
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strain upon the comparatively loose structure designed for the 
average county. There appears to be a neutral zone between 
counties of 100,000 and 150,000, between those having a force 
of four or five judges and those having eight or ten, and to say 
in advance which system would serve best, having regard for 
economies and accomplishments as yet hardly conceived, would 
be presumptuous. Both forms must be tried out in competition 
for a number of years before positive statements can be made. 
The answer may come in an organization more elaborate than 
that of the typical county and less formal and autonomous than 
the scheme which I shall present as specially suited to cities of 
200,000 or more. We had in 1910 twenty-eight such cities with 
a combined population of 17,000,000 and a reference to the popu- 
lation by counties would probably add to this list. 

With this understanding as to the nature of the metropolitan 
district and its place in the general state scheme, we will proceed 
to the features of organization which are found necessary by 
experience or which appeal to our judgment as consistent with 
the best theories of administration. A first consideration is as 
to whether the judges of the metropolitan court are to be of more 
than one grade with respect to judicial power. At the present 
time our court system, in both city and country, is a judicial 
hierarchy. The existence of several grades of judicial officer ap- 
pears necessary in rural districts from the nature of the adminis- 
trative problem. The judicial hierarchy persists in the city be- 
cause the city is only a grown-up town and there has never been 
a comprehensive reconstruction. It is defended on the ground 
that there are numerous causes of relatively little importance 
which do not require a high degree of skill and training, and 
there is economy in maintaining for these causes a class of in- 
ferior judges at a lower salary. The opposing reasons may be 
stated briefly as follows: 

1. In the first place there should be no rigid division of the 
judicial force, as must follow the creation of an inferior class of 
judges, because in a court in which the economies of specializa- 
tion are fully utilized, the entire body of judges should be avail- 
able when a selection is made for any one of numerous technical 



COURT ORGANIZATION FOR A METROPOLITAN DISTRICT 509 

branches. Otherwise the right man and the right field of work 
cannot be brought together. 

2. A large share of the matters classed as legally unimportant 
are socially of the greatest significance, if not singly, then when 
multiplied by the thousand. In the criminal field the vital im- 
portance of the lower branch is clearly seen. If the first screen- 
ing is done effectually society will have fewer notable offenses to 
contend with in the higher court. In the light of practical psy- 
chology, but recently turned upon our criminal courts, who can 
say that the magistrate who does the first winnowing is not as 
important an official and entitled to as high salary as the judge 
who presides over the jury trial in cases of felony? 

3. The so-called petty civil causes are not at all petty from 
the standpoint of a large share of the people for whom the court 
exists. The litigants involved are as much entitled to say 
whether their causes are petty as anybody. The fact is that 
there are very few if any causes which can safely be called petty 
and nobody can say in which actions the potential significance 
will develop. All deserve to be treated seriously. 

4. Because judgeswho can handle these commoner causes with 
tact and good sense are not plentiful, and because such work is 
frequently a severe drain on nerve power, it is unfair to the in- 
cumbent and prejudicial to the service to make the salary de- 
pend upon the extent of jurisdiction exercised by the judge. 
Differences in salary had better depend upon length of service. 

5. There is no proof that cheaper judges for certain popular 
courts would effect any saving. All of our present experience 
points to the opposite conclusion. Economy lies in getting a 
right and lasting adjudication in the first instance and this re- 
quires exceptional men. 

For these reasons it seems unavoidable that we should decide 
in favor of equal judicial power for all the judges of the model 
metropolitan court. In merging all the courts of a given district 
and taking temporarily the judges already in service, it may, 
however, be a practical necessity to make two classes of judges. 
As a tactical concession this can be done by having a junior class 
of judges in which the present inferior class of judges will be 
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placed, but these juniors should be given just as wide judicial 
power as the senior judges. The distinction can be preserved 
by making only senior judges eligible to the judicial council, or 
governing board, and to the office of presiding justice of a 
division of the court. If a difference in salary must also be 
conceded this should be looked upon as a sop to tradition and 
prejudice. 

Having then a body of judges of equal jurisdiction we pro- 
ceed to consideration of the divisions which are to be created for 
administrative purposes. The divisions arise from the diverse 
nature of the service to be rendered. They may be of two sorts; 
those specified by the statutes, and those created subsequently 
by the court under power conferred by the act. These latter 
can be altered or abolished without legislative action on short 
notice. 

It is clear that the larger the district is, and the more numer- 
ous the force of judges, the greater will be the opportunity for 
specializing. With a force of ten or twelve judges there could 
hardly be more than three or four main divisions. With a force 
of forty or fifty there could be as many divisions, and sub-di- 
visions, or branches, as the service required, but a limit would be 
imposed by the need for avoiding too narrow a range of employ- 
ment for the individual judge, who should have a field of work 
small enough to permit of mastery of the law and yet large enough 
to encourage mental growth. 

The most natural division of work is between civil and crimi- 
nal. There must be a criminal division. In even the smaller 
cities some specialization within the criminal field is necessary. 
This should be provided by subdividing the criminal division into 
as many branches as may be required. There should be no 
statutory separation of the criminal business into two divisions, 
each with a presiding justice, for this would divide responsibility 
for the enforcement of criminal law, which is the curse of prac- 
tically all our city courts today. Let one man be responsible 
for the administration of criminal law in all branches. 

The civil causes divide naturally into those which involve the 
extraordinary remedies of equity, for which the chancery divi- 
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sion will be created, and the two classes of common law causes 
which are tried with and without juries. There are left then the 
probate matters, divorce cases, and certain quasi-criminal causes, 
to which may be added advantageously criminal actions against 
husbands and juvenile offenders. As these matters all relate to 
the family they justify the creation of a division to be known as 
the probate and domestic relations division. 

We have then the following five divisions: chancery, probate 
and domestic relations, civil jury, civil non-jury, and criminal. 
An anomaly may be presented by a metropolitan district in 
which there is located at the time of the reorganization a localized 
intermediate court of appeal. Unification points to the need for 
merging the jurisdiction of the intermediate appellate court and 
continuing its powers as a division of the new court. This may 
make a sixth division. 

A chief justice can superintend six divisions. The public can 
become familiar with these parts but might not avoid confusion 
if there were many more. Probably in even the largest cities 
further specialization should be accomplished by subdividing 
these divisions as may from time to time appear convenient. 

The large powers for self-government which such a court must 
possess are to be exercised through a representative body of 
convenient size which is best known as the judicial council. The 
council is naturally made up of the presiding justices of the sev- 
eral divisions. This gives every main division a representative 
in the council. It permits a full view of all the activities of the 
entire court whenever the council is in session. The addition 
of an executive head of the council, who will probably be called 
the chief justice, completes the simple organization. 

It is presumed that the statute has given to the metropolitan 
court large powers for establishing and amending procedural 
rules. This question has been pretty thoroughly threshed out 
in recent years and the profession stands committed to it almost 
universally. There will never be responsible administration of 
justice as long as wayward and incompetent legislatures lay down 
a tangle of procedural law, minute, mandatory, inconsistent, ty- 
ing the hands of judges, exalting the record, and turning the 
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energy of trial and appellate courts from a consideration of ends 
to one of means. There will also be in such a court a body of 
orders relating to the internal affairs of the court, which must be 
adopted by the council and enforced by the chief justice. 

It is evident then that the power which selects the presiding 
justices of divisions is ultimately the power which dominates the 
judicial council. Nobody is so well qualified for the very impor- 
tant work of appointing the presiding justices as the chief justice. 
A judicial council made up by any force in opposition to the 
chief justice might easily negative his power, split up the respon- 
sibility, and bring the machine to a stand-still so far as an ad- 
ministrative policy is concerned. 

The power of appointment to the office of presiding justice, 
on the other hand, gives the chief justice the preponderating 
power necessary to locate responsibility. But to prevent arbi- 
trary interference by an inexperienced chief justice it seems well 
to provide that a judge appointed to the office of presiding jus- 
tice shall hold that place with an ex officio position on the judicial 
council for a definite period equal to the term of the chief jus- 
tice. This would result in the gradual making over of the ju- 
dicial council. A new chief justice, with power at some future 
time to exchange several places in the council, would exert an 
influence on the short term members. His hold on his new ap- 
pointees, on the other hand, would not be absolute, for they 
would be beyond removal by him. A nice poise is thus obtained. 

Places in the respective divisions must be filled by assignment 
by the chief justice. This affords expert choice of work for every 
judge by the responsible head of the court. There is need for a 
reasonable guarantee to each judge that he will not be arbitrarily 
switched from one field to another, thus forfeiting his special ex- 
perience. To this end it should be provided that tenure in a di- 
vision should be permanent except that the chief justice can re- 
assign to a vacancy arising in another division, or make an in- 
terchange of judges between divisions, by securing the consent of 
the presiding justice of each division from which a judge is taken. 
But to permit of utilizing the entire force to advantage in meet- 
ing emergencies the chief justice should have power to make 
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temporary assignments, not exceeding six months, at will, and to 
require any associate judge not occupied in his regular work to 
take part in the sittings of any other division. This makes the 
entire force fluid but protects the associate and presiding justices 
from abuse of the power to shift units. 

Argument against an inferior class of judges to serve at a lower 
salary has been submitted. There are certain duties, however, 
more administrative than judicial, which can properly be per- 
formed by an official of lower salary under the direction of a 
judge. To meet this need the act should provide for a certain 
number of masters, and fix their compensation. The powers 
which they shall exercise should be determined by the judicial 
council. Genuine judicial talent is too rare and too valuable to 
be permitted to wear itself out on details which can as well be 
done by an assistant. Masters may become highly expert, and 
as long as they are directed, may prove economical from more 
than the mere financial standpoint. 

The act will also create a single clerk's office and provide for 
appointment of a clerk by the judicial council. Branch clerk's 
offices will be created as needed by the council and the clerk will 
appoint deputies from a list of eligibles made up according to 
civil service rules to be adopted by the council. The chief jus- 
tice should have power to make rules respecting the appoint- 
ment, removal, and duties of persons to keep order in the various 
branches of the court. The jury commissioners should also be 
brought under the appointive powers of the chief justice and 
given a definite term of service. 

Expertness in judicial work implies long tenure. The kind of 
judges who will be attracted to the service once it is coordinate 
and efficient will be men seeking a career on the bench. What- 
ever their express terms of service their ultimate service will be 
long. It will be appropriate to provide for a retirement pension, 
the terms of which will depend in great measure upon the nature 
of their tenure, which is not part of our present subject. 

There are two features of an organized court which immedi- 
ately command attention. One is the matter of meetings of 
judges, and the other statistics and publicity. The statute 
should provide for meetings of the judges of divisions as often 
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as once a month, and for a meeting of all the judges at least once 
a year. If the court be comparatively small, say from ten to 
twenty in number, general meetings should be held monthly. 

At the annual meeting the chief justice will present his report, 
containing complete statistics regarding the business done by 
the several divisions of the court and the present state of the 
dockets. The statistics will be collected under the following de- 
tailed heads: litigation, efficiency of personnel, social, criminal, 
and financial. The report will also be published and given a 
circulation at least as wide as the entire local bar. 

From these meetings and statistics come cohesion, discipline, 
inspiration. Without organization these tremendous forces are 
left untapped. The meetings quickly develop an esprit de corps 
which is worth more than five hundred sections of the code of 
civil procedure. The judges of the court immediately realize 
that they are tied together, that they will sink or swim ac- 
cording as the entire court fails or succeeds in public esteem. 
Every judge becomes jealous necessarily for the reputation of the 
court and solicitous for the success of every member. Team 
work is inevitable. Discipline directly by the chief justice or 
judicial council is almost obviated by the mere discussion of the 
affairs of the court in open meetings. The ideals and the con- 
science of the more sensitive speedily become the ideals and the 
conscience of the entire court. 

The statistics have enormous subjective force. Year by year 
the judges of such a court strive, not merely to retain public 
confidence, but to set fresh marks of accomplishment. The sta- 
tistics flood every little corner of the court system with the 
wholesome light of publicity. On the objective side the close 
analysis of the court's work, presented by the published report, 
will possess a value we are hardly able now, in the absence of ex- 
perience, to estimate. Our criminal and social legislation today 
is based too much on guesswork. It can never have the needed 
foundation of fact until our courts, now going their irresponsible 
and careless way, become self-conscious and self-revealing. 

An organized court thus put on its mettle will invent methods 
of accomplishing its work more speedily, more economically, and 
more humanly than we can now conceive. One of its business 
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inventions will be a stenographic bureau so that litigants will 
not be bled in costs as at present. The municipal court of Chi- 
cago, which has blazed a way into this great socio-judicial field of 
the future, gives us promise of what may become in time univer- 
sal. This court illustrates the necessity for the segregation of 
causes in its speeders' court, where all those who offend the traffic 
laws are handled in a consistent manner. In the first sixty days 
of its existence this branch court collected $10,000 in fines and 
enforced respect for necessary rules. The great Chicago morals 
court was established by Chief Justice Olson on this same theory 
of segregating causes and fixing responsibility on a single judge. 
The morals court has not abolished vice, but it has thrown more 
light on it than ever before in any city since there first was a 
vice problem, and has got under way remedial forces which will 
inevitably save all that can be saved from the social wreckage. 

Next came the boys' court, the place where all offenders be- 
tween the ages of seventeen and twenty-one, whatever the 
charge against them, are rounded up. The age of adolescence 
is the dangerous age in the city. Now that it has been done, 
anybody and everybody can see that a boys' court is even more 
essential than a juvenile court. It stops youth at the threshold 
of a life of crime. 

One of the unsolved problems in this country has been that 
of trying civil causes involving small amounts at an expense 
which the traffic can bear. We have tried every sort of way 
except that of getting a really able judge and telling him to go 
ahead and do as he pleases. These little cases cannot stand the 
cost of attorney fees. To employ juries is to indulge in extrava- 
gance which defeats justice at the outset. What is wanted is 
Oriental justice. An organized court can dispense justice in 
these little, irritating, troublesome matters swiftly and surely, 
as the next speaker on the programme will tell you. 2 

These and similar discoveries will inevitably be made when 
once our city courts constitute an organism, have a power to 
think and act. But one of the greatest for all time must be the 

2 Judge Manuel Levine on The Conciliation Court of Cleveland; for the text 
of this address see Bulletin VIII, American Judicature Society, 1732 First Na- 
tional Bank Building, Chicago. 
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pyschopathic laboratory, the great contribution of science to 
social jurisprudence. At this early stage one who learns what 
can be done with this aid is shocked to think that our criminal 
courts are going on in the old blundering way. The clumsiness 
of a medieval jurisprudence cannot much longer be tolerated. 
We will know more about the people the law deals with in the 
future. We will go further even, by testing the minds of wit- 
nesses and jurors in civil as well as criminal cases. 

It is impossible today to conceive of the efficient administra- 
tion of justice in the modern large city, efficient from the stand- 
point of sociology, as well as efficient from the judicial and 
economic point of view, without specialization and thorough direc- 
tion of the judicial force. Not to have specialization and direc- 
tion would be equivalent, in the business world, to employing 
fifty or one hundred clerks for a department store and allowing 
them to do any part of the work which they might, at any time, 
prefer to do. In recoiling from this absurdity, as our system of 
courts has slowly evolved under the noxious shade of verbose 
constitutional provisions, we have created numerous special 
courts and various classes of judges. In commercial terms, our 
judicial business is done at a number of small and disassociated 
shops. Occasionally a judge finds the particular work for which 
his temperament and training fit him, but seldom is he allowed to 
remain long in that branch. A really expert knowledge of the 
entire broad field of law is no longer humanly possible. At the 
present time our judges, admirable men for the most part, pa- 
tient, long suffering, studious, are square pegs in round holes. 
They are commonly inferior to counsel specialized in particular 
subjects. In some cities the separate, and alleged independent, 
courts in which they sit have conflicting and competitive juris- 
diction. It is as though there were several water departments, 
several fire departments, and several health departments, all op- 
erating concurrently or competitively, in the same field. Good 
service is impossible. We even have no present ideals of good 
service. 

There is absolutely no way to administer justice efficiently in 
the large city, however honest and intelligent the judges may be, 
except by the grouping of like causes in particular tribunals which 
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are but divisions or branches of the one indivisible court, and by 
the specialization in these branch courts of judges who are con- 
sciously chosen for their respective fields by an expert and respon- 
sible power. The only question whatsoever is as to the degree 
of concentration of administrative authority which may be de- 
sirable. As to this there is room for argument and need for ex- 
perience. We only know that the larger the force of judges the 
greater the need for concentration of authority because the temp- 
tation to shirk is in proportion to the opportunity, 

I am aware that such ruthless sentiments will provoke solici- 
tous expressions for the independence of the individual judge. 
But it must be remembered that the individual judge is never 
influenced even, not to say coerced, in his slightest decision, by 
the presiding justice, the chief justice, or the whole judicial coun- 
cil. He will be, as the free and untrammeled judge of a strong 
unified court, vastly more independent than he is now. He will 
have only to consult the law, the disposition of the supreme 
court, and his own conscience, a trinity of masters far easier to 
obey than those to which so called independent judges now owe 
allegiance. The only independence the individual judge loses in 
an organized court is freedom to continue cases when the home 
team is winning. 

There can be no reasonable question as to the safety of such 
concentrated power, a power which we will not undertake to 
minify, for it must justify itself constantly before the appellate 
court and before the supreme court of public opinion. A court 
carries neither sword nor purse. Its every act is done in the 
open, and spread abroad instantly. The court renders an ac- 
counting to the law and to the conscience of mankind. There 
can be no concealment, no obliquity of purpose. 

In the modern city there are powerful factors which are not 
to be brought under the law except by a powerful judiciary. 
Often there is no court powerful enough to apply the law of con- 
spiracy and monopoly to the controversies between employers 
and unions. As a result the entire public suffers from guerilla 
warfare. In the financial world the great forces war continu- 
ally, dodging in and out among our courts as if they were fences 



518 THE AMERICAN POLITICAL SCIENCE BEVIEW 

or barb wire entanglements. In politics we have feuds in which 
criminal courts play the parts of pawns when they should be 
castles of defence. 

Country life conserves the best that civilization acquires, but 
it is in the city that acquisition is made, in the city, where civi- 
lization, against the forces of darkness, bucks the line for gains 
of an inch at a time. Our cities grow ever more and more vast, 
ever more and more complex. There must be a concentrated 
civic judicial power to enable our law to cope with modern 
dangers. Conceive then of such a unified court with its self- 
discipline, its cohesiveness, its concentrated responsibility, its 
power great enough to adjudicate between the most powerful 
social and industrial and political forces, and withal as delicate 
as the magnetic needle, delicate enough to touch the most sensi- 
tive nerves of the social body. 

There could be no corrupt police force in a city possessing such 
a court. A skulking, self-seeking, subservient, conniving, shirk- 
ing, municipal government, a typical one, in fact, could not live 
long beside such a judicial arm. The political boss could no 
longer grant immunity from punishment ; the city could no longer 
be bled on contracts; nor could it long retain an unjust and dis- 
criminatory method of taxation. 

The lawyer is not ready for such a court because he hasn't 
the vision. With his interest centered in reform of the rules of 
procedure, he is like a school boy hoarding pretty pebbles, one 
ignorant of the science of geology, the other oblivious of the 
scaffolding which must support the judicial structure. 

The social worker has seen the light but has misconstrued its 
inner meaning. Everywhere in the large cities there is agita- 
tion for domesic relations courts and morals courts and boys' 
courts and psychopathic laboratories. The impatient lay agi- 
tators want the imposing facade without laying foundations. 
It may be that, in our blind, muddled way, we shall continue to 
grope toward the light, trying and failing, until we shall have 
paid the price of wisdom, or on the other hand, this being a time 
when miracles are common, we may sail to glory with the short 
ballot and the commission-manager plan of city government. 



